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STATEMENT OF THE | SSUES

The first issue is whether Petitioner, Jacqueline M Lane
(Lane) has standing. The second issue is whether Internationa
Paper Conpany (I P) provided reasonabl e assurances it has the
ability to nmeet the conditions of the existing industrial
wast ewater permt for the wastewater treatnent facility at the
paper mll in Cantonnent, Florida, pursuant to Rule 62-

620. 340(3), Florida Admnistrative Code. A final issue is
whet her Lane litigated this matter for an inproper purpose.

PRELI M NARY STATEMENT

On or about April 4, 2001, Lane filed with the Florida
Department of Environmental Protection (Departnent or DEP) a
"Petition for Formal Adm nistrative Proceedi ng Chal |l engi ng
Fl ori da Department of Environnmental Protection's Agency Action
Granting the Transfer of Conbined EPA and State Permt FL
0002526" (Petition). The Petition challenged the Departnent's
proposed transfer of permt nunmber FL0O002526-002-1 W/ MI (permt)

and rel ated docunments, from Chanpion International Corporation



Inc. (Chanpion) to IP. The permt authorizes operation of the
industrial wastewater treatnment facility (facility) at the paper
mll in Cantonnent, Florida.

The Departnent transferred Lane's Petition to the Division
of Admi nistrative Hearings (Division) for the assignnent of an
Adm ni strative Law Judge to conduct all necessary proceedi ngs
pursuant to Sections 120.57(1) and 120.569(2)(c), Florida
Statutes (2000), and to submt a recommended order to the
Departnent. A final hearing was schedul ed for June 19 and 20,
2001, in Pensacol a, Florida.

On April 30, 2001, IP filed a Motion to Dismss the
Petition, and in the alternative, requested Lane to file a nore
definite statement and identify the water quality standards
violated by IP. Lane filed a Response. The Mdtion to Di sm ss
was deni ed. However, Lane was pernmitted to file a nore definite
statenent "reciting specific violations which Lane believes can
be attributed to I P and any other specific violations which can
be attributed to Chanpion.”

On May 18, 2001, Lane supplenented her Petition by filing a
docunent titled "Petitioner Lane's Response to Admi nistrative
Law Judge's Order for a More Definite Statenent on IP's Specific
Violations of Their Permt Since January 1, 2001." Lane's

Response alleged IP violations, citing to provisions of the



Fl ori da Adm ni strative Code, and incorporated by reference the
al l egations set forth in paragraph four (4) of her Response.

On June 8, 2001, IPfiled a Motion in Limne, requesting an
order to limt the issues at the final hearing to consideration
of IP's ability to conply with the "four corners" of the terns
and conditions in the permtting docunents listed in the Mtion
in Limne at paragraph 5. The parties disagreed on the scope of
the permtting ternms and conditions. The Departnent supported
t he Moti on.

Lane filed a Response and had "no objection to limting the
proceeding to the permit terns contained within the four
docunents that IP listed in paragraph 5 and Exhibits A through
D." Lane believed that consideration should also be given to
conpliance with the Tenporary Operating Permt and the Consent
Order issued therewith. Further, Lane contended that "IP is
supposed to neet Water Quality Criteria given in F.A C. 62-
302.500 and 62-302.530 . . .." Lane also discussed the
rel evancy of various portions of the permtting docunents. Lane
argued, in part, that "Chanpion never came into conpliance with
the permt in question, and neither has IP' and that, pursuant
to Rule 62-620.340, Florida Adm nistrative Code, the "permt can

not be transferred until [IP] conplies with the terns of the



permt." Essentially, Lane wanted "to prove that IP is not
nmeeting the ternms of the permt and rel ated docunents .

After oral argunment, the Motion in Limne was granted and
the evidence "was limted solely to the ability of IP to conply
wth the conditions within the four corners of the existing
permt and rel ated docunents."

On June 14, 2002, IP filed a Mdtion requesting a sunmary
recommended order, reconmendi ng dism ssal of Lane's Petition for
| ack of standing. On June 25, 2001, Lane filed a Response.

The final hearing was held June 19 and 20, 2001, and
commenced with argunent on IP's Mition for Summary Recommended
Order and Lane's Response. |P and the Departnent contended the
transfer of the permt would not result in any injury to Lane,
as she repeatedly stated in her pre-hearing deposition. Lane
asserted her "harn was the Departnment's continuing failure to
enforce conditions in the existing permt. See also paragraph 3
of Lane's Response to IP's Mdtion for Sunmary Recommended Order,
filed June 25, 2001. The undersigned deferred ruling on this
Motion until the issuance of this Reconended Order.

During the final hearing, the Respondents offered the
testinony of two witnesses. The Departnent called WIIliamA.
Evans (Northwest District Industrial Wastewater and Underground

I njection Control Permtting Supervisor and expert in



envi ronnental engineering). |P called Kyle More (IP

Envi ronment al Supervi sor and expert in environnental

engi neering). The Departnent introduced eight exhibits, al
adm tted into evidence.

Lane offered the testinony of eight w tnesses, Janes Lane
(professor), Erica Mtchell (Northwest District Enforcenent
Coordi nator), Franklin Matthew Dimtroff (Northwest District
Environnmental Specialist 11), Bobby Cool ey (fornmer Northwest
District Director), Donald Ray (DEP Environnmental Specialist Il
and expert in freshwater stream ecology), WIliam A Evans
(recalled), Kyle Mbore (recalled), and herself (expert in marine
bi ol ogy). Lane identified ten exhibits; seven were admtted (1-
3, 5, and 7-9), two were not offered (4 and 6), and one (10) was
rej ect ed.

The two volunes of the final hearing Transcripts were filed
with the Division on July 5, 2001. Al parties filed Proposed
Recommended Orders and IP filed a Mdtion for Reasonable
Attorney's Fees and Costs pursuant to Section 120.595(1),
Florida Statutes (2000).

FI NDI NGS OF FACT

Based on the evidence and testinony of the w tnesses
presented and the entire record in this proceeding, the

followi ng facts are found:



The Parties

1. The Departnent is charged with the responsibility for
determ ning whether to approve the Application for transfer of
permt nunber FL0O002562-002-1 W/ MI' from Chanpion to |IP.

2. 1P is a corporation authorized to do business in the
State of Florida. |P operates a bleach kraft fine paper mll in
Cantonnent, Florida, fornerly operated by Chanpion.

3. Lane is a citizen of the State of Florida who |ives on
Per di do Bay.

Application for Transfer of Industrial WAstewater Permt
Nunmber FL0002526- 002-1 WF/ M

4. In June 2000, IP notified the Departnent it was
acquiring Chanpion as a wholly owned subsidiary. |P took over
operation of the facility in Cantonnent on January 1, 2001. At
that time, the conpanies had fully nerged.

5. On January 19, 2001, IP tinely submtted an Application
for Transfer of a Wastewater Facility or Activity Permt
(Application) and advised the Departnent that "the permttee
name for the pulp and paper mll in Cantonnent, Florida[,] has

been changed from ' Chanpi on International Corporation, Inc.' to
"International Paper Conpany.'" Several wastewater permt-
rel ated docunents were submtted to the Departnent as part of

t his nanme change.



6. The Departnent processed |P's Application to transfer
the facility's permt pursuant to Rule 62-620.340(3), Florida
Adm nistrative Code. "The parties agree that this matter is
controlled by Rules 62-4.120 and 62-620.340, F. A C., regarding
the transfer of the permt. The parties [did not agree] upon
what conditions of the conbined permts are applicable to
determ ne whet her the Departnment has received 'reasonable
assurances that the conditions of the permt will be met." Rule
62- 620.340(3), F.AC™"

7. Rule 62-620.340(3), Florida Adm nistrative Code,
provi des: "The Departnment shall allow the transfer under
subsection (2) of this section unless it determ nes that the
proposed permttee cannot provide reasonabl e assurance that

conditions of the permt will be nmet. The determni nation shal

be limted solely to the ability of the proposed permttee to

conply with the conditions of the existing permt, and it shal

not consi der the adequacy of these permt conditions."

(Enphasi s added).

8. This proceeding does not involve an enforcenent action
or consideration of whether the wastewater permt, and rel ated
docunents, should be renewed. Chanpion's renewal application is

under consideration by the Departnent.



9. The parties agree that the docunents described in
Fi ndi ngs of Fact 10-19, infra, set forth the conditions of the
permt nunber FL0002526-002-1WF/ MI' at this tinme. These
docunents are |isted bel ow

Novenber 15, 1995, DEP Order (conbining
the NPDES permt and the State-
i ssued wastewater permt)

April 22, 1996, DEP Letter (clarifying
Novenber 15, 1995, Order regarding
1983 NPDES Permt)

January 3, 1983, EPA NPDES Permt

Decenber 13, 1989, DER Tenporary
OQperating Permt

Decenber 1, 1989, DER Consent Order

Decenber 12, 1989, DER Vari ance

The Permit(s), Consent Order, Variances, and Rel ated Permt
Docunent s

10. Before May 1, 1995, in order to operate the wastewater
treatnment facility at the mll in Cantonnent, both state and
federal permts were required. The Departnent or its
predecessor agency, the Departnent of Environnmental Regul ation
(DER), issued state permts pursuant to Sections 403.08 and
403.088, Florida Statutes, and applicable rules. The United
States Environnental Protection Agency (EPA) issued federal
Nat i onal Pol | utant Di scharge Elim nation System (NPDES) permts
pursuant to 40 Code of Federal Regul ation Section 124.15. As a
result of EPA's delegation of its NPDES authority to the

Departnent in 1995, only one permt is now required.



11. The 1995 Menorandum of Agreenment between EPA and the
Department does not allow the Departnent to nodify a permt that
has been adm nistratively continued. Modifications to permt
l[imts have to be nmade through the permt renewal process.

12. On or about January 3, 1983, the EPA issued a NPDES
permt to St. Regis Paper Conpany, authorizing discharge from
the facility, located at the paper mll in Cantonnment to the
receiving waters nanmed Eleven Mle Creek (creek). This NPDES
permt contains the federal permt conditions applicable at this
time. (EPA has since used the facility as a benchmark nodel to
devel op effluent guidelines for its new cluster rule.)

13. On Decenber 1, 1989, the DER entered into a Consent
Order with Chanpion International Corporation. This Consent
Order was issued as a result of Recommended and Final Orders

i ssued in Perdido Bay Environnental Association, Inc. et al. v.

Chanpi on International Corporation and Fl ori da Department of

Environnental Regulation, 12 F.A L.R 126 (DER Nov. 14, 1989).

14. This Consent Order allowed the continued operation of
the facility. As a conpliance requirenent, a study report was
required to include "an eval uati on of technol ogi es and treatnent
alternatives . . . to determ ne the nost environnmentally sound
and practicable nmeans to correct identified water quality

vi ol ati ons caused by Chanpion."™ The studies required by the

10



Consent Order are needed to pinpoint sources of pollutants in
the creek and Perdi do Bay (bay).

15. The Consent Order has no expiration date although it
is tied to the tenporary operating permt (TOP) which had an
expiration date of Decenber 1, 1994. Extensive studies have
been submitted to the Departnent pursuant to paragraph 14. A of
t he Consent Order, which are necessary to trigger "the final
conpliance plan.” This has been an ongoi ng process since the
Consent Order and TOP were issued.

16. The conditions in the Consent Order and TOP apply at
this tinme. Various discharge |imtations and nonitoring
requi rements are set forth in the TOP

17. On Decenber 13, 1989, DER issued a TOP, Nunber |T17-
156163, to the facility, which was issued in conjunction with
the Consent Order. The TOP expressly relies on the Consent
Order for authorization. It contains the effective state permt
conditions at this tine.

18. On Decenber 8, 1989, DER issued a Variance from water
qual ity standards for color (transparency), iron, zinc, and the
general water quality criterion for specific conductance. The
standards in the Variance are part of the TOP and are effective

at this time. The mll no | onger needs the Variance for iron

11



and zinc. As to those paraneters, it currently operates at
| ower | evels than under the Variance.

19. On Novenber 15, 1995, the Departnent conbined the
state and federal operating permts into a single permt
identified as Wastewater Permt Nunmber FL0002526-002- 1 WF/ M.

20. The TOP and NPDES permt were administratively
conti nued when renewal applications were filed.

21. The Department will transfer to IP the permt

docunents described in Finding of Fact 9, supra. The Departnent

will also transfer the pending permt renewal applications filed
by Chanpi on.
Wast ewater Treatnment Facility at the Paper MII in

Cantonnent, Florida

22. In the past, Chanpion owned and operated a 1400-ton
per day bl each and kraft pulp and paper mll in Cantonnent. The
operation is now conducted by IP. The paper mll treats its
effluent fromindustrial activities at an on-site wastewater

treatment facility (facility). Stormwater that falls on the

i ndustrial portion of the mll is also processed through the
facility.

23. The mll is required to and takes nonthly sanples from
the creek for a few paraneters, e.g., DO and pH, to provide data

to the Departnent for use in devel opi ng possi bl e changes to

effluent limtations in a final conpliance plan.
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24. There is an installed structure that continuously
nmeasures the flow of the effluent at the end of the facility's
treatnment system This point, i.e., where the flow is nmeasured,
is called the Parshall Flume which is the conpliance point for
the facility. The effluent at Parshall Flunme is automatically
sanpl ed each day, anal yzed, and reported on a nonthly basis to
the Departnment. The anal yses are reviewed and conpared to the
effluent Iimtations for a particular permt.

25. The treated effluent is discharged fromthe Parshal
Flume through a pipe to natural wetlands. In this wetland area,
the treated effluent conbines with several streans, non-
processed stormmvater, and runoff fromland south and west of the

facility. Runoff fromresidential areas and areas west of the

mll, including the City of Cantonnent, also flows into this
area. The IP mll is not the only source of discharge into this
ar ea.

26. After passing through the natural wetlands, the
treated effluent runs through a pipe that discharges into the
creek frombelow the surface. This point is about a half-mle
fromthe facility. It is called the "boil" because the water
fromthe pipe boils up into the creek. The "boil" is not a

conpliance point. On occasion, a Departnent inspector has taken

13



wat er sanples at the boil. Each time, his sanpling has shown
wat er quality standards were net at the boil

27. At the boil, the water flowing into the creek fromthe
pi pe contains treated effluent and drai nage from areas not
associated wwth the mll. Fromthe boil, the creek flows a
di stance of fourteen mles to Perdido Bay (the bay).

28. At the boil, there is also stormvater runoff and
drai nage fromresidential areas flowing into the creek in
addition to the water fromthe pipe. Al ong the sides of the
creek to the bay is a |large drai nage basin, which includes
agricultural and residential runoff that flows into the creek.
The boil, which is non-processed stormvater of the creek, could
be contam nated from non-1P sources.

29. Sources of pollutants in the bay include residential
and agricultural stormmater runoff, Perdido River, and the
creek. The Escanbia County Utility Authority (ECUA) al so has a
treatnment plant that has a discharge into the bay. Saltwater
intrusion and runoff from devel opnent are additional sources of
pol lutants in the bay.

30. Lane takes sanples at the boil and nost recently in
May and June of 2001. Her neasurenent of dissolved oxygen (DO
was approximately 2.6 and for specific conductance, between 1600

and 2000. Lane also sanples the water at a bridge (279A) two

14



mles down the creek fromthe boil. Lane testified regarding
bacteriological quality at the boil or further down stream that
fecal colifornms, including the bacteria Klebsiella, were
present.

31. Lane is not a certified sanpler. She does not have
the required quality control/quality assurance program Lane
does not know the Departnent requirenents to sanple dissolved
oxygen. She could not describe an approved standard for such
sanpl i ng.

Surface Water Quality Standards

32. Unless otherw se provided through relief nmechanisns,
di scharges into surface waters nust neet the m ni nrum water
qual ity standards set forth in Rules 62-302, Florida
Admi ni strative Code. Relief mechanisnms include variances,
consent orders, and tenporary operating permts.

33. The Departnent has issued variances, consent orders,
and tenporary operating permts to allow permt holders tine to
respond to changes in water quality standards and rel ated
regul ations that reflect changes in understandi ng of
environnmental inpacts to water bodies.

Permt Conditions

34. The permt conditions do not require conpliance with

all the water quality criteria in Chapter 62-302, Florida
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Adm ni strative Code, for water quality paranmeters. The
Departnent has not yet agreed on "final treatnment solutions” it
can require under the Consent Order. See, e.g., Finding of Fact
49.

35. Specific deviations fromthe surface water quality
standards in Chapter 62-302, Florida Adm nistrative Code, are
aut hori zed by the Consent Order, TOP, variance, and NPDES
permt.

36. The specific effluent discharge [imtations in the TOP
and NPDES permit, are for BOD, TSS, iron, specific conductance,
pH, and zinc. (The reference to condition 12 in paragraph 25 of
the TOP has not been anended.) Several of the effluent
[imtations (e.g., specific conductance) were granted by the
Vari ance.

37. Paragraph 26 of the TOP specifies the nonitoring and
frequency requirenents for the nonitoring at the Parshall Fl une.
This nmonitoring informati on can be used by the Departnent to
pi npoi nt sources of pollutants in the creek and in order to
establish nunerical, water-quality based effluent limtations
for those sources.

38. Ceneral Condition 5 of the TOP does not per se inpose
on the mll the duty to neet all water quality standards in

Chapter 62-302, Florida Adm nistrative Code. The TOP authori zes

16



"a certain anount of pollution" and "certain relief.” The TOP
further established a "conpliance schedule” for Chanpion to
study the inpacts of the discharge. However, the Depart nent
rules allow for reopening of the TOP and changing the permt
conditions to reflect new evidence causing a concern regarding
pollution. Here, the Departnent has not reopened the TOP.

39. The permt, including the TOP and Consent Order,
allows the mll a period of tine to cone into conpliance with
all mnimumwater quality standards. Wen a final permt is
eventual ly issued, the facility will have to neet these
standards absent sone express relief nmechanismat that tine.

| P Provi ded Reasonabl e Assurances of Its Ability to Meet
Permit Conditions

40. The Departnent enpl oyee who reviewed | P s Application
to transfer the permt is an expert in environnmental
engi neering. At the tinme he reviewed the Application, he was
famliar with the existing permt conditions. As part of his
review, he ascertai ned whether IP was satisfying the conditions
of the permt and determned it was.

41. The Departnent reviewed I P s annual report and ot her
corporate brochures as part of its processing of the transfer
Application. Information in these docunents reveal ed | P has
obt ai ned ot her Federal -type NPDES pernmits for other conpanies at

several other facilities.
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42. The Departnent was famliar with IP's | ocal nmanagenent
at the Cantonnent facility when it processed the transfer
Application. |P brings considerable "capability and talent” to
the mll. The Departnent perforned inspections during the | ast

six (6) nonths and was famliar with the facility and wast ewat er

system
43. 1P is an international conpany with greater financial
resources than Chanpion. |t has approximtely $30 billion in

annual sal es. Chanpion, in conparison, generated about $5
billion a year. It is clear that that the operation of the mll
and the facility would have | ess capital and financial support
wi t hout 1| P.

44. Since June 2000, IP has worked with the Departnent in
a continuation of the Departnment's concept of relocating the
facility's discharge to wetlands. The plan considers renoval of
the facility's treated effluent fromthe creek to wetlands on
|P's land and effectively elimnates it as a point source
di scharge and renoves the di scharge fromthe creek.

45. 1P will have a greater ability than Chanpion to neet
permt conditions due to greater financial sources, technica
staff, and resources. |P s managenent is conmitted to resolving
water quality issues |Iike specific conductance and is willing to

resol ve outstanding water quality issues in the bay and creek.
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46. In the view of the forner Northwest District Director
who worked on water quality issues at the facility for twelve
years ending March 31, 2001, the current plan to discharge to
wetl ands will be inplenmented and all ow conpliance with all water
quality standards. He also opines that |IP has the ability to
conply with water quality standards under the plan to discharge
to wetl ands.

47. In the Departnent's view, |IP has provided reasonabl e
assurances that it has the ability to nmeet the existing
conditions of the permt sought to be transferred.

| P Conplies with Permt Conditions as Evidence of Ability

48. According to the Departnent's expert, M. WIliamA
Evans, a professional engineer with a Master's degree in civil
engi neering and an expert in environnmental engineering, there
have been no verifiable violations of permt conditions and no
exceedances since January 2000, before |IP took over operations
of the mll. On the other hand, M. Evans, in reviewng a
di scharge nonitoring report for IP for April 2001, advised,
during cross-exam nation, that there appeared to be "an apparent
vi ol ati on, exceedance of the permt" for specific conductance
pursuant to the 1500 m cromhons per centineter limt in the
EPA's version of the permt. However, the Variance, which is

part of the Application, was granted "because there is no
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practi cabl e neans known or available for the adequate control of
the pollution involved," i.e., specific conductance. The
Departnent applies the limt of 2500 m cromhos per centineter
set forth in the Variance for specific conductance, which is a
reasonable interpretation of the permt docunents. Wen the
permt docunments, including the Variance are read in this |ight,
IPis in conpliance with this limt.

49. IPis in conpliance with the Consent O der, NPDES
permt, and Variance. |In making this finding, the undersigned
is mndful of Lane's argunents and facts presented. The issue
here is not black or white; violation or no violation. As noted
by M. Evans:

This permt is recognized since '89 is
[sic] not neeting water quality standards.
It has all these docunents because it
doesn't. And they're still working under
those. And the Departnent agrees with Ms.
Lane that they are not neeting water quality
standards in the creek. And we're working
under these docunents to make inprovenents.

And so is Chanpion and so is IP. But
they are not, in our opinion, violating the
conditions of the permt. There [sic] are
conplying with studying it, nmeeting the
interimlimts that are set forth in the
permt. And that is what the Statutes
require when a facility can not neet all the
standards of a permt.

The Department, while considering the renewal application, has

not approved it yet because they have not received reasonabl e
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assurances that new pernmit conditions can be net. Chanpion, and
now | P, are facing the continuing challenge of satisfying, anong
ot her requirenents, water quality standards, which takes tine,
noney, and know how. The Department rightly believes that IP
can best neet this challenge.

50. The Departnent’'s review of the nonthly nonitoring
reports submtted by the mll since Chanpi on was purchased
reveals the facility has conplied with permt conditions. The
nost recent nonthly report was submtted May 23, 2001, and
i ncludes data through April 2001. During inspections at the
facility since June 2000, the Departnent found no violations of
permt conditions.

51. The mll, under IP s operation, has not exceeded the
fecal coliformconditions of its permt. The mll has no
significant contribution to fecal coliformin the creek because
it treats its own domestic sewage and neets the fecal coliform
limt at the conpliance point. Runoff along the creek from
agricultural and donmestic sources could contribute to fecal and
total coliformin the creek

52. The Departnent enforces the "nore stringent"” pH
condition in the 1989 TOP and Variance which is controlling over
the |l ess stringent standard in the 1983 NPDES permt. The pH

[imt in the NPDES permt is 6.0-9.0.
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53. The Departnent reasonably interprets the freshwater
stream pH rule to nmean enforcenent is not required if the
permttee neets the range in the rule (6.0-8.5), nore stringent
than the 9.0 limt in the NPDES permt. The facility's pH data
satisfies this range. If the Departnent were to enforce a |imt
of 6.5, instead of 8.5, IP has the ability to nmeet the | ower
limt by installing one of several available technologies to
control the pHlevels. [P s current proposal includes one of
t hese technol ogi es.

54. The biological integrity provision in the Consent
Order requires studies on biological conmponents of the creek and
pH i mpacts this condition.

Permit Conditions Affecting the Creek and Bay

55. The permt does not require the facility to neet al
the m nimum surface water quality standards of Chapter 62-302,
Florida Adm nistrative Code, in the creek and bay. That is
because of the relief mechanisns in the Consent Order, TOP
NPDES permt, and Vari ance.

56. The Consent Order provides a tine frame for the
facility to conme into conpliance with water quality standards in
t he creek and bay.

57. In terns of the Consent Order, the Departnent

considers IP to be at the paragraph 14. A. step of the conpliance
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schedul e since the Departnment has not yet "resol ved or agreed on
the final corrective action required under this [C]onsent
[Order." The Departnent considers the facility to be in
conpliance with permt conditions because it is "working under a
conplying [sic] schedule and an order or a tenporary operating
permt." See Finding of Fact 49.

58. As long as IPis neeting the "interimlimts that are
set forth in the permt,"” it is not violating conditions of the
permt.

59. The Departnent is aware of water quality exceedances
fromthe standards in the creek and bay caused by the mll.

This data was reported in the "fifth year surveys.” This
informati on serves as a basis for meking inprovenents and
finding "a new solution for the effluent as required by the
consent order." See Finding of Fact 49.

Proposal for Joint Project with ECUA

60. IP and the ECUA are working with the Departnent on a
pl an than would result in the discharge of IP's treated effluent
to wetl ands, thereby renoving the effluent fromthe creek. 1P s
financial capability, size, and technical human resources make
this plan feasible.

61. IP wll propose a plan to satisfy the Consent Order

whi ch consists of three parts: upgrading IP s industrial
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wastewater treatnent facility; allowing ECUA to | ocate an
advanced donestic wastewater treatnment plant on its |land; and
di sposing the treated effluent fromboth facilities to wetl ands
on I Ps land through a pipeline.

62. The proposed plan to discharge the facility's treated
effluent to wetlands is a suitable solution that will allow the
mll to meet mninmumwater quality standards.

63. Lane has no objection to the plan to discharge to
wetlands. It wll resolve all her water quality issues. She
believes the plan, simlar to a prior plan, is "feasible."

St andi ng and | nproper Purpose

64. Lane admts the Departnment is not making any changes
to existing permit conditions before transferring it to IP

65. Lane agrees that changing the name on the permt from
Chanpion to IP has no adverse affect on her.

66. Lane brought this proceedi ng because she is
di ssatisfied with the manner in which the Departnent is
enforcing conditions in the facility's permt. According to
Lane, "They haven't done their duty."”

67. Her main conplaints are with the Departnent's failure
to enforce the permt conditions and the |ack of a permt that
makes the permt holder conply with Florida |law. Lane feels

t hat Chanpion violated permt conditions in the past, and IP is
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currently violating permt conditions and, as a result, the
permt should not be transferred because a decision to transfer
is an inplicit finding of conpliance. 1In this |light, Lane
argues that past performance can be an indication of future
ability or |ack thereof.

68. Lane acknow edges that in order to add conditions to
the existing permt, the Departnent nust provide notice to the
mll and give it a chance to neet the proposed conditions. She
further admts the Departnent has not provided such notice.

69. Lane proved that the environnental situation attending
Chanpion's, and now IP's, operation of the mll and the
wastewater facility has been and is | ess than opti numand in
need of positive changes. The Departnent agrees and so does |IP

70. Lane's personal observations of the condition of the
creek and bay are docunented. However, Lane did not prove that
she will suffer an "injury in fact”" if the permt and rel ated
docunents are transferred to IP. Lane is not otherw se
substantially affected by the Departnent's decision to approve
the transfer. Lane's evidence did not rebut IP and the
Departnent's proof that IP has the ability to conply with the
permt conditions. The preponderance of the evidence shows that

the environnent in and around the mlIl and the facility has a
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better opportunity for inprovenent if IP takes control of the
mll and facility.

71. On the other hand, based on this record, Lane did not
bring this case for an inproper purpose.

CONCLUSI ONS OF LAW

72. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng, pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2000).

73. The Departnent is the state agency charged with
establishing a permt systemfor the operation of installations
that may be a source of water pollution, pursuant to Sections
403.061(14), 403.087, 403.088, and 403.0885, Florida Statutes
(2000) .

74. 1P, as the permt applicant, has the burden of proving
by a preponderance of the evidence that it provided reasonabl e
assurances of its ability to nmeet the conditions of industrial
wast ewat er permt nunber, FL0O002526-002-1 W/ M.

Lane Lacks Standing to Chall enge the Departnent’s Transfer
of the Permt

75. Lane stated in her Petition challenging the
Departnent’'s proposed transfer of the permt to IP that she was
filing it pursuant to Sections 120.569 and 120.57, Florida

Statutes. These statutes provide standing in this proceedi ng
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only if Lane's "substantial interests" are being determ ned by
the Departnment in the proceeding. Section 120.569(1), Florida
Statutes (2000). Lane has the burden of showi ng, as a matter of
fact, that she will be substantially and adversely affected if
the Departnent transfers the permt for the facility to IP. The
pur pose of this standing requirenent is . . . "to ensure that a
party has a 'sufficient interest in the outcone of the
l[itigation which warrants the court's entertaining it' and to
assure that a party has a personal stake in the outconme so [s]he
wi ||l adequately represent the interest [s]he asserts.” Gegory

V. Indian River County, 610 So. 2d 547, 554 (Fla. 1st DCA

1992)(citation omtted).

76. To denonstrate that the Departnent's proposed transfer
of the permt will affect her "substantial interest,” Lane nust
present facts show ng the degree and nature of her alleged

interest in the agency action. Lane nmust show she "will suffer
injury in fact which is of sufficient inmediacy to entitle [her]
to a section 120.57 [fact-finding hearing and that her]
substantial injury is of a type or nature which the proceedi ng

is designed to protect.” Agrico Chem cal Co. v. Departnent of

Environnental Regul ation, 406 So. 2d 478, 482 (Fla. 2d DCA

1981), rev. denied, 415 So. 2d 1359 (Fla. 1982) and 415 So. 2d

1361 (Fla. 1982).
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77. In order to properly apply the test set forth in
Agrico, "both the type and nature of the injury asserted, and
t he purpose and scope of the adm ni strative proceedi ng" nust be

anal yzed. Friends of the Everglades, Inc. v. Board of Trustees

of the Internal |nprovenent Trust Fund, 595 So. 2d 186, 189

(Fla. 1st DCA 1992). "The nature of the injury which is
required to denonstrate standing will be determ ned by the
statute which defines the scope or nature of the proceeding.”
Id.

78. At hearing, Lane admitted the Departnent is not naking
any changes to existing permt conditions before transferring it
to IP. Lane agreed that changing the nane on the pernmt from
Chanmpion to IP will have no adverse affect on her. Lane brought
this proceedi ng because she is dissatisfied with the manner in
whi ch the Departnent is enforcing conditions in the facility's
permt. However, Lane did not prove that she has suffered an
"injury in fact" should the permt, and rel ated docunents, be
transferred to IP.

79. In view of the above, Lane |acks standing to challenge

the Departnent's transfer of the permt to IP.

| P Provi ded Reasonabl e Assurances of Its Ability to Meet
Permit Conditions

80. The parties agree the relevant test for the transfer

of the permit in this case is set forth in Rule 62-620.340(3),
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Fl orida Adm nistrative Code, and allows the transfer of an

i ndustrial wastewater discharge permit if the proposed permttee
provi des reasonabl e assurances it has the ability to neet the
conditions of the existing permt. See Findings of Fact 6-7.
This is the sane substantive test contained in the general rule
for the transfer of permts, Rule 62-4.120(4), Florida

Adm ni strative Code ("ability of the new permttee to conply
with the conditions of the existing permt").

81. |P proved by a preponderance of the evidence that it
has the ability to nmeet the pernmt conditions as the Departnent
construes them [P is an international conpany w th annual
sal es of about $30 billion. It operates other mlls wth NPDES
permts. The Departnent is famliar with the managenent at the
mll. That managenent is comritted to neeting permt conditions
and resolving water quality issues the facility's discharge may
present. |P brings human, financial, and technical resources to
the mIl that were previously unavail able. The Departnent has
wor ked with I P personnel since June 2000, and thereby observed
the mll's continued support of the Departnent's concept to
relocate the facility's treated effluent to wetlands on IP' s
property.

82. The Departnent has al so observed I P s cooperation with

ECUA on the plan to relocate the discharges of IP's facility and
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ECUA' s proposed treatnment facility to wetlands. 1In the
Departnment's view, this is a feasible project that will allow
full conpliance by these facilities with the water quality
standards in Chapter 62-302, Florida Adm nistrative Code.

83. In view of the above, IP has established by a
preponderance of the evidence reasonabl e assurances of its
ability to conply with existing permt conditions of the
facility.

| P Conplies with Existing Permt Conditions

84. In view of the evidence submtted at hearing, IPis
conplying with permt conditions as the Departnent reasonably
construes themat this time. |In the Departnent's view, there
have been no exceedances of permt conditions since |IP took over
operations of the mlIl in January 2001. According to expert
testinmony presented by the Respondents, IPis in conpliance with
t he Consent Order, TOP, NPDES pernit, and Variance. The nonthly
nmonitoring reports and periodic inspections by the Departnent
show the facility's effluent has conplied with permt
[imtations since |IP purchased the mlIl as a wholly owned
subsi di ary.

85. The Consent Order provides a tine frame for the
facility to conme into conpliance with water quality standards in

El even Ml e Creek and Perdido Bay. The Departnment considers IP
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to be neeting the conpliance schedule in that order. The
Department has not yet "resolved or agreed on the final
corrective action" for water quality issues in the Consent
Oder. In the Departnment's view, IPis neeting the interim
limts in the permt.

Litigation Costs and Attorney's Fees Should Not Be Assessed
Agai nst Lane

86. Pursuant to Section 120.595(1)(b) and (c), Florida
Statutes (2000), an award of litigation costs, including
reasonabl e attorney's fees, nmay be awarded in a Section
120.57(1) proceeding if the adm nistrative |aw judge finds the
nonprevailing party participated for an "inproper purpose”
within the neaning of Section 120.569(2)(e).

87. The definition of "inproper purpose” in Section
120.569(2)(e), Florida Statues (2000), includes a "frivolous
pur pose or needl ess increase in the cost of litigation." See
al so Section 120.595(1)(e)(1.), Florida Statutes (2000). A
frivol ous purpose has been judicially defined as "one which is
of little significance or inportance in the context of the goa

of admi nistrative proceedings.” Mercedes Lighting and

El ectrical Supply, Inc. v. State, Departnent of General

Services, 560 So. 2d 272, 278 (Fla. 1st DCA 1990).
88. Wiether an inproper purpose exists is a question of

fact determined by the administrative |aw judge's review of the
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record presented by the parties. Burke v. Harbor Estates

Associates, Inc., 591 So. 2d 1034, 1037 (Fla. 1st DCA 1991).

See al so Mercedes Lighting, 560 So. 2d at 278 (The determ nati on

of inproper purpose is based on the record, not a party's
subj ective intent.).

89. In this proceeding, Lane stated her purposes at
hearing. See Findings of Fact 64-70. However, and overl ooked
by I P, Lane has consistently argued that Chanpion has in the
past, and IP, is currently violating the current permt
conditions. See, e.g., Transcript, Volune I, page 14 (".
the | aw says yes, you are providing reasonabl e assurance that
the conditions of the permt are being net and that is where |
am being i njured because they are not—they are not neeting those
conditions in the permt. And |l will continue to be injured
until they wite a permt that does make this conpany cone into
conpliance with the rules of Florida.") Lane also asserted that
| P did not have the ability to conply with the permt
condi ti ons.

90. Lane offered evidence in support of her position.
There are problens with the water quality of the creek and bay
and perhaps these can been solved in the future. However,
Lane's evidence did not sufficiently disprove that I P has the

ability to conply with the permt conditions. This does not
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nmean, however, that Lane proceeded with an inproper purpose and
no such inproper purpose is found.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that a final order be rendered as
foll ows:

1. Lane lacks standing to challenge the transfer of
i ndustrial wastewater permt nunber FL0002526-002-1WF/ MI to IP
because Lane did not prove that her substantial interests were
bei ng determ ned by the Departnent's transfer of the permt from
Chanpion to | P;

2. | P provided reasonabl e assurances it has the ability to
conply with the conditions of industrial wastewater perm:t
nunber FL0O002526- 002- | WF/ M,

3. IP has conplied with the conditions of industria
wast ewat er permt nunber FL0002526-002-1 W/ MI, as the Depart nment
construes those conditions, since assumng control of the mll
on January 1, 2001; and

4. Lane did not participate in this adm nistrative

proceedi ng for an inproper purpose.
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DONE AND ENTERED this 24t

Tal | ahassee, Leon County, Flor

COPI ES FURNI SHED

Jacqueline M Lane
10738 Lillian H ghway
Pensacol a, Florida 32506

Terry Cole, Esquire
Patricia A Renovitch, Esquire

h day of August, 2001, in

i da.

CHARLES A. STAMPELGCS

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 24th day of August, 2001.

Certel, Hoffrman, Fernandez & Col e, P.A.

Post O fice Box 1110
301 S. Bronough Street, Fifth
Tal | ahassee, Florida 32302-11

Craig D. Varn, Esquire
Department of Environnental Pr
3900 Commonweal t h Boul evard
Mai | Station 35

Tal | ahassee, Florida 32399-30

Kathy C. Carter, Agency Cerk
Ofice of CGeneral Counse
Department of Environnental Pr

Fl oor
10

ot ecti on

00

ot ecti on

3900 Commonweal th Boul evard, Ml Station 35

Tal | ahassee, Florida 32399-30

00
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Teri L. Donal dson, General Counse

Departnent of Environnmental Protection

3900 Commonweal t h Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000

David B. Struhs, Secretary

Department of Environnental Protection
3900 Commonweal t h Boul evard

The Dougl as Bui |l di ng

Tal | ahassee, Florida 32399-3000

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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